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DIGESTS 

1. Agency r e a s o n a b l y  de te rmined  t h a t  a h i g h  e v a l u a t i o n  of I 
an o f f e r o r ' s  p r o p o s a l  t o  p r o v i d e  t e c h n i c a l  s e r v i c e s  was no 
l o n g e r  j u s t i f i e d  i n  l i g h t  of t h e  performance r i s k  t h e  agency 
p e r c e i v e d  based on t h e  o f f e r o r ' s  statement i n  i t s  b e s t  and 
f i n a l  o f f e r  t h a t  it had c u t  t h e  h o u r l y  r a t e  of pay of  many 
of i t s  p r o f e s s i o n a l  employees. 

2 ,  Agency r e a s o n a b l y  downgraded o f f e r o r ' s  p r o p o s a l  w i thou t  
reopening  d i s c u s s i o n s  when it d i s c o v e r e d  i n  t h e  f i n a l  s t a g e s  
of  t h e  e v a l u a t i o n  t h a t  t h e  o f f e r o r  was a b l e  t o  propose  a low 
s u p p o r t - t o - p r o f e s s i o n a l  s t a f f  r a t i o  o n l y  by c l a s s i f y i n g  as 
p r o f e s s i o n a l s  a number of p e r s o n n e l  t h a t  t h e  agency 
de te rmined  shou ld  have been c l a s s i f i e d  as s u p p o r t .  

3. D i s c u s s i o n s  conce rn ing  an  o f f e r o r ' s  r e d u c t i o n  i n  f r i n g e  
b e n e f i t s  were n o t  r e q u i r e d  where t h e  o f f e r o r  f i r s t  adv i sed  
o f  t h e  r e d u c t i o n s  i n  i t s  b e s t  and f i n a l  o f f e r .  

4 .  P r o t e s t  t h a t  agency f a i l e d  t o  ho ld  d i s c u s s i o n s  p r i o r  t o  
s e l e c t i n g  o t h e r  t h a n  t h e  low c o s t  p r o p o s a l  f o r  award is 
d e n i e d  where t h e  r e c o r d  shows t h a t  t h e  agency conducted two 
rounds  of t e c h n i c a l  d i s c u s s i o n s ,  a l e r t i n g  t h e  p r o t e s t e r  of 
a r e a s  i n  its p r o p o s a l  t h e  agency c o n s i d e r e d  weak, and t h e  
p r o t e s t e r  s u b m i t t e d  a b e s t  and f i n a l  o f f e r  r e f l e c t i n g  
changes  i n  i t s  p r o p o s a l  made as a r e s u l t  of t h o s e  
d i s c u s s i o n s .  

5 .  Award t o  t h e  o f f e r o r  w i t h  t h e  h i g h e s t  t e c h n i c a l l y  r a t e d  
p r o p o s a l  t h a t  does  n o t  have t h e  l o w e s t  e v a l u a t e d  c o s t  is  
u n o b j e c t i o n a b l e  where t h e  s o l i c i t a t i o n  p r o v i d e s  t h a t  
t e c h n i c a l  c a p a b i l i t y  i s  more i m p o r t a n t  t h a n  c o s t  and t h e  
agency d e t e r m i n e s  t h a t  an award based on a p roposa l  w i t h  
o t h e r  t h a n  t h e  l o w e s t  c o s t  is j u s t i f i e d  based on t h a t  
p r o p o s a l ' s  t e c h n i c a l  s u p e r i o r i t y .  



DECISION 

Resources  C o n s u l t a n t s ,  Inc. ( R C I )  p r o t e s t s  t h e  proposed 
award of  a c o n t r a c t  t o  ANADAC, I n c . ,  under r eques t  f o r  
p r o p o s a l s  ( R F P )  No. N00024-86-R-S199(Q), w h i c h  t h e  Naval Sea 
Systems Command i s sued  t o  o b t a i n  e n g i n e e r i n g  and t e c h n i c a l  
s e r v i c e s  f o r  t h e  AEGIS s h i p b u i l d i n g  program. Wheeler 
I n d u s t r i e s ,  I n c .  r e q u e s t s  r e c o n s i d e r a t i o n  of our d e c i s i o n ,  
Wheeler I n d u s t r i e s ,  Inc., B-230972 e t  -- a l . ,  Aug. 16,  1988, 
88-2 C P D  H 150,  i n  w h i c h  w e  den ied  Wheeler ' s  e a r l i e r  two 
p r o t e s t s  of t h e  proposed award. We deny R C I ' s  p r o t e s t  and 
a f f i r m  our  p r i o r  d e n i a l  of Wheeler ' s  p r o t e s t s .  

BACKGROUND 

T h e  s o l i c i t a t i o n  provided t h a t  t h e  Navy would award a c o s t -  
p lus - f ixed - fee  c o n t r a c t  t o  t h e  o f f e r o r  whose o v e r a l l  
p roposa l  was most advantageous  t o  t h e  government,  w i t h  
t e c h n i c a l  f a c t o r s - - t e c h n i c a l  approach ,  e x p e r i e n c e ,  manage- 
m e n t  approach ,  and f a c i l i t i e s - - b e i n g  s i g n i f i c a n t l y  more 
impor tan t  t h a n  c o s t .  The Navy r ece ived  t h r e e  accep tab le '  
p r o p o s a l s  and conducted two rounds of d i s c u s s i o n s  w i t h  t h e  
o f f e r o r s .  During t h e  f i n a l  s t a g e s  of t h e  e v a l u a t i o n ,  
however, t h e  c o n t r a c t i n g  o f f i c e r  de te rmined  t h a t  t h e  
t e c h n i c a l  e v a l u a t i o n  rev iew pane l  ( T E R P )  had f a i l e d  t o  
e v a l u a t e  t h e  p r o p o s a l s  i n  accordance  w i t h  t h e  c r i t e r i a  
d e s c r i b e d  i n  t h e  s o l i c i t a t i o n .  I n  a d d i t i o n ,  t h e  Navy 
r e p o r t s  t h a t  i t  r ece ived  s e v e r a l  anonymous t e l ephone  c a l l s  
a l l e g i n g  t h a t  improper i n f l u e n c e  had been e x e r t e d  on both 
t h e  TERP a n d  a member of t h e  C o n t r a c t  Award R e v i e w  Panel 
(CARP). The c o n t r a c t i n g  o f f i c e r  and t h e  Navy's I n s p e c t o r  
General  conducted s e p a r a t e  i n v e s t i g a t i o n s  concern ing  t h e  
a l l e g a t i o n s ,  bu t  n e i t h e r  i n v e s t i g a t i o n  produced proof of any 
impropr i e ty .  N e v e r t h e l e s s ,  i n  l i g h t  of t h e  a l l e g a t i o n s  made 
and t h e  improper e v a l u a t i o n  by t h e  TERP, t h e  Navy dec ided  t o  
appo in t  a n e w  TERP and CARP t o  e v a l u a t e  o n l y  t h e  i n i t i a l  
p r o p o s a l s .  The Navy n o t i f i e d  t h e  o f f e r o r s  of t h i s  d e c i s i o n .  

The  i n i t i a l  TERP had de termined  t h a t  each of t h e  t h r e e  
o f f e r o r s  could  perform t h e  c o n t r a c t ,  though each p roposa l  
had a r e a s  t h a t  e i t h e r  were weak o r  were i n  need  of c l a r i f i c -  
a t i o n .  In a lmost  a l l  a r e a s ,  t h e  p r o p o s a l s  r ece ived  
a d j e c t i v e  r a t i n g s  of e i t h e r  "good" or "excellent." The n e w  
TERP a l s o  de te rmined  t h a t  t h e  t h r e e  p r o p o s a l s  were t e c h n i -  
c a l l y  a c c e p t a b l e  and a s s i g n e d  high raw s c o r e s  t o  each .  T h e  
Navy r e p o r t s  t h a t  because  of  t h e  high r a t i n g s ,  t e c h n i c a l  
d i s c u s s i o n s  were n o t  conducted a t  t h a t  p o i n t .  The n e w  CARP 
d e c i d e d ,  however, t o  r e q u e s t  best  and f i n a l  o f f e r s  ( B A F O s ) ,  
p r i m a r i l y  t o  permi t  t h e  o f f e r o r s  t o  update  c o s t  d a t a  and 
a d v i s e  of any changes i n  proposed s u b c o n t r a c t o r s  o r  key 
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p e r s o n n e l .  The Navy a l s o  adv i sed  o f f e r o r s  t o  document any 
changes i n  t e c h n i c a l  approach .  

The agency eva lua ted  t h e  r e v i s e d  t e c h n i c a l  and c o s t  
p r o p o s a l s .  In t h e  t e c h n i c a l  a r e a s  each proposa l  improved 
s l i g h t l y  from t h e  e v a l u a t i o n  r epor t ed  by t h e  n e w  TERP. A l l  
of t h e  o f f e r o r s  r e d u c e d  t h e i r  proposed c o s t s .  The CARP 
recommended t h a t  award be made t o  ANADAC, t h e  o f f e r o r  whose 
p roposa l  r ece ived  t h e  h i g h e s t  t e c h n i c a l  s c o r e  and t h e  
h i g h e s t  combined s c o r e  f o r  bo th  t e c h n i c a l  and c o s t  f a c t o r s .  
The CARP r e p o r t  i n d i c a t e s  t h a t  t h e  panel  made t h i s  recommen- 
d a t i o n  e v e n  though t h e  p r o j e c t e d  c o s t  of A N A D A C ' s  p roposa l  
was almost  $2.7 m i l l i o n  h ighe r  t h a n  t h a t  of t h e  o f f e r o r  w i t h  
t h e  l owes t  p r o j e c t e d  c o s t  based on t h e  p a n e l ' s  b e l i e f  t h a t  
" t h e  h ighe r  p r i c e  is j u s t i f i e d  by t h e  f a c t  t h a t  ANADAC i s  
s u p e r i o r  i n  a l l  . . . t e c h n i c a l  a r e a s . "  The  sou rce  
s e l e c t i o n  o f f i c i a l  concurred  i n  t h i s  recommendation. 

When t h e  Navy announced t h e  proposed award t o  ANADAC, 
Wheeler f i l e d  a p r o t e s t  w i t h  t h i s  O f f i c e  on a number of  
grounds ,  p r i n c i p a l l y  i n v o l v i n g  Wheeler ' s  c o n t e n t i o n  t h a t  t h e  
Navy improper ly  had downgraded t h e  f i r m ' s  proposa l .  Af t e r  
t h e  Navy s u b m i t t e d  i t s  r e p o r t  on t h a t  p r o t e s t ,  Wheeler f i l e d  
a second p r o t e s t  a l l e g i n g  t h a t  t h e  agency had f a i l e d  t o  
conduct  adequa te  d i s c u s s i o n s .  A t  about  t h e  same t i m e ,  R C I  
f i l e d  a p r o t e s t  he re  based on i t s  review of t h e  r e p o r t  
s u b m i t t e d  i n  response  t o  Wheeler ' s  f i r s t  p r o t e s t .  R C I  
a l l e g e d  t h a t  t h e  Navy f a i l e d  t o  comply w i t h  s t a t u t o r y  and 
r e g u l a t o r y  requi rements  r e g a r d i n g  d i s c u s s i o n s  and f a i l e d  t o  
adhere  t o  t h e  e v a l u a t i o n  c r i t e r i a  se t  f o r t h  i n  t h e  RFP. 

WHEELER PROTESTS 

In denying Wheeler ' s  p r o t e s t s ,  w e  concluded t h a t  t h e  Navy's 
downgrading of Wheeler ' s  t e c h n i c a l  p roposa l  was r a t i o n a l l y  
based.  Wheeler had proposed i n  i t s  b e s t  and f i n a l  o f f e r  t o  
i n s t i t u t e  a "modif ied work week" f o r  i t s  p r o f e s s i o n a l  
employees,  a p l a n  t h a t  would have reduced t h e  h o u r l y  r a t e  of 
pay f o r  many of  t h e  f i r m ' s  key pe r sonne l .  Wheeler ' s  BAFO 
a l s o  s t a t e d  t h e  f i r m  had reduced i t s  f r i n g e  b e n e f i t s .  We 
s a i d  t h a t  it was r e a s o n a b l e  f o r  t h e  agency t o  conclude t h a t ,  
g iven  these changes,  t h e  agency was u n l i k e l y  t o  r e c e i v e  t h e  
same l e v e l  of s e r v i c e  i n  a 40-hour work week under Wheeler ' s  
BAFO a s  it would have under Wheeler's i n i t i a l  p r o p o s a l ,  and 
t h a t  a downgrading of t h e  f i r m ' s  t e c h n i c a l  proposa l  from 
"excellent" t o  "good" t h e r e f o r e  was war ran ted .  

We a l s o  found r e a s o n a b l e  t h e  Navy's downgrading of Wheeler ' s  
p roposa l  i n  t h e  a r e a  of s t a f f i n g .  Wheeler had r ep resen ted  
i n  i t s  p r o p o s a l  t h a t  o n l y  1 5  p e r c e n t  of t h e  work i n  t h e  base  
yea r  would be  performed by s u p p o r t  p e r s o n n e l ,  and  t h e  TERP 
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r a t e d  t h e  p roposa l  h i g h l y  based i n  p a r t  on t h a t  r ep resen ta -  
t i o n .  The agency s u b s e q u e n t l y  d e c i d e d ,  however, t h a t  
Wheeler ' s  r e s e a r c h  a s s i s t a n t s  should  have been c l a s s i f i e d  
s o l e l y  a s  s u p p o r t  pe r sonne l  since t h e  p o s i t i o n  r equ i r ed  o n l y  
a h igh  schoo l  diploma and 3 y e a r s  expe r i ence .  C l a s s i f y i n g  
a l l  t h e  r e s e a r c h  a s s i s t a n t s  a s  suppor t  pe r sonne l  would 
r e s u l t  i n  a s u p p o r t - t o - p r o f e s s i o n a l  r a t i o  much h igher  t han  
1 5  p e r c e n t ,  r epor t ed  t h e  agency,  and t h i s  l e d  i t  t o  a d j u s t  
t h e  r a t i n g  f o r  Wheeler ' s  p roposa l  under t h e  s t a f f i n g  
s u b c r i t e r i o n  from " e x c e l l e n t "  t o  "good." 

Wheeler complains  t h a t  our p r i o r  d e c i s i o n  f a i l e d  t o  t a k e  
proper  account  of t h e  d i f f e r e n c e s  between t h e  f i r m ' s  
modif ied work week p l an  and what t h e  RFP c a l l e d  
"uncompensated ove r t ime , "  d e f i n e d  i n  t h e  RFP as hours  of 
work by pe r sonne l  i n  e x c e s s  of 40 hours  per  week wi thout  
a d d i t i o n a l  compensat ion.  ( T h e  RFP advised  t h a t  t h e  Navy had 
no t i ced  an increased use by o f f e r o r s  of uncompensated 
over t ime and was concerned about  p o s s i b l e  " u n d e s i r a b l e  
r e s u l t s . " )  Wheeler a r g u e s  t h a t  i t s  p roposa l  d i d  not c o n t a i n  
a s i n g l e  hour of uncompensated over t ime since a l l  of i t s  
pe r sonne l  would be pa id  f o r  e v e r y  hour worked. W i t h  r e s p e c t  
t o  t h e  r e d u c t i o n  i n  Wheeler ' s  f r i n g e  b e n e f i t s ,  Wheeler 
complains  t h a t  our p r i o r  d e c i s i o n  f a i l e d  t o  acknowledge t h a t  
t h e  r e d u c t i o n  had occur red  18 months p r i o r  t o  t h e  submission 
of BAFOs and s u b s e q u e n t l y  had been r e s t o r e d ,  a t  l e a s t  i n  
p a r t .  Our d e c i s i o n  improper ly  concluded t h a t  t h e  Navy was 
r e a s o n a b l e  i n  downgrading t h e  p roposa l  i n  t h e  a r e a  of 
s t a f f i n g ,  a r g u e s  Wheeler, because  c o n t r a r y  t o  what t h e  f i r m  
s a y s  was t h e  Navy's r ead ing  of t h e  p r o p o s a l ,  r e s e a r c h  
a s s i s t a n t s  were not proposed e x c l u s i v e l y  a s  p r o f e s s i o n a l  
p e r s o n n e l .  F i n a l l y ,  Wheeler complains  t h a t  our p r i o r  
d e c i s i o n  d i d  not  addres s  a d e q u a t e l y  i t s  c o n t e n t i o n  t h a t  t h e  
Navy f a i l e d  t o  conduct  meaningful  d i s c u s s i o n s .  

We f i n d  no th ing  i n  Wheeler ' s  r e q u e s t  f o r  r e c o n s i d e r a t i o n  t o  
convince  u s  t h a t  our p r i o r  d e c i s i o n  was i n  e r r o r .  Although 
our d e c i s i o n  d i d  not discuss whatever d i f f e r e n c e s  t h e r e  may 
be between Wheeler ' s  modi f ied  work week and uncompensated 
over t ime,  w e  t h i n k  a d i s c u s s i o n  of s u c h  d i f f e r e n c e s  was 
unnecessary .  We d i d  not  base  our d e c i s i o n  on a f i n d i n g  
e i t h e r  t h a t  Wheeler had proposed t o  use uncompensated 
ove r t ime  o r  t h a t  t h e  p r o p o s a l  was i n  any manner i n c o n s i s t e n t  
w i t h  s o l i c i t a t i o n  p r o v i s i o n s  t h a t  were des igned  t o  d i s -  
courage  t h e  u s e  of s u c h  p r i c i n g .  Ra the r ,  our  d e c i s i o n  
focused s o l e l y  on Wheeler 's  statements i n  i t s  BAFO t h a t  i t  
was able  t o  reduce i t s  proposed c o s t s  because it had reduced 
i t s  f r i n g e  b e n e f i t s  package and would c u t  t h e  h o u r l y  r a t e  of  
pay of i t s  p r o f e s s i o n a l  p e r s o n n e l .  In our view, it was 
r e a s o n a b l e  f o r  t h e  Navy t o  conc lude  t h a t  t h e  high r a t i n g  
g i v e n  Wheeler ' s  i n i t i a l  p r o p o s a l  under t h e  i n d i v i d u a l  
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e x p e r i e n c e  c r i t e r i o n  was no longe r  j u s t i f i e d  i n  l i g h t  of t h e  
r i s k  t h a t  these  r e d u c t i o n s  cou ld  a f f e c t  t h e  l e v e l  of s e r v i c e  
a c t u a l  1 y d e l  i v e  red .  1/ - 
W i t h  r e s p e c t  t o  s t a f f i n g ,  Wheeler contends  t h a t  t h e  Navy 
misread t h e  f i r m ' s  p roposa l  a s  c l a s s i f y i n g  a l l  r e sea rch  
a s s i s t a n t s  as p r o f e s s i o n a l  pe r sonne l  and f a i l e d  t o  recognize  
t h a t  Wheeler proposed t o  use o n l y  some of i t s  r e s e a r c h  
a s s i s t a n t s  t o  perform p r o f e s s i o n a l  f u n c t i o n s .  Wheeler 
a rgues  t h a t  t h e  Navy's r e s c o r i n g  of t h e  f i r m ' s  proposa l  m u s t  
be cons ide red  unreasonable  because it was based on a 
misreading  of t h e  p r o p o s a l .  

Rega rd le s s  of how t h e  Navy i n i t i a l l y  c l a s s i f i e d  Wheeler ' s  
r e s e a r c h  a s s i s t a n t s ,  i t  is c lear  t h 3 t  t h e  TERP's high r a t i n g  
of t h e  p r o p o s a l  under t h e  s t a f f i n g  c r i t e r i o n  was based in 
p a r t  on Wheeler ' s  o f f e r  of a 1 5  p e r c e n t  suppor t - to-  
p r o f e s s i o n a l  s t a f f  r a t i o .  When t h e  Navy l a t e r  r e a l i z e d  t h a t  
Wheeler would ach ieve  t h i s  r a t i o  o n l y  by us ing  some of i t s  
r e s e a r c h  a s s i s t a n t s  ( w h i c h  t h e  Navy regarded a s  suppor t  
p e r s o n n e l )  t o  perform p r o f e s s i o n a l  work, t h e  agency 
concluded t h a t  t h e  high r a t i n g  no l onge r  was j u s t i f i e d .  We 
t h i n k  t h e  Navy's r e s c o r i n g  of t h e  p roposa l  had a r a t i o n a l  
b a s i s .  In any e v e n t ,  Wheeler admi t s  t h a t  it proposed t o  use 
r e s e a r c h  a s s i s t a n t s  t o  perform some p r o f e s s i o n a l - l e v e l  
t a s k s ,  b u t  it h a s  f a i l e d  t o  e s t a b l i s h  t h e  unreasonableness  
of t h e  agency ' s  r e f u s a l  t o  r ecogn ize  personnel  w i t h  o n l y  a 
high schoo l  diploma and 3 y e a r s  expe r i ence  a s  p r o f e s s i o n a l s .  

W i t h  r ega rd  t o  d i s c u s s i o n s ,  Wheeler a r g u e s  t h a t  t h e  Navy was 
o b l i g a t e d  t o  d i s c u s s  w i t h  it t h e  f i r m ' s  r e d u c t i o n  i n  f r i n g e  
b e n e f i t s  and i t s  proposed use of r e s e a r c h  a s s i s t a n t s .  
Wheeler con tends  t h a t  i t s  i n i t i a l  p roposa l  and i t s  BAFO were 
c o n s i s t e n t  concern ing  f r i n g e  b e n e f i t s  and s t a f f i n g ,  and 
a r g u e s ,  t h e r e f o r e ,  t h a t  i f  t h e  agency pe rce ived  any 
d e f i c i e n c i e s  i n  t h e s e  a r e a s ,  it should  have r a i s e d  these  
conce rns  th rough  d i s c u s s i o n s  p r i o r  t o  r e q u e s t i n g  B A F O s .  

W e  f i n d  no m e r i t  i n  Wheeler's p o s i t i o n .  Con t ra ry  t o  
Wheeler ' s  c o n t e n t i o n ,  t h e  f i r m ' s  i n i t i a l  p roposa l  and BAFO 
were not  c o n s i s t e n t  w i t h  r e s p e c t  t o  f r i n g e  b e n e f i t s .  
Wheeler s t a t e d  i n  i t s  i n i t i a l  p roposa l  t h a t  i t s  " a t t r a c t i v e  

lJ Although Wheeler c o r r e c t l y  p o i n t s  o u t  t h a t  our p r i o r  
d e c i s i o n  f a i l e d  t o  c o n s i d e r  t h a t  t h e  f i r m ' s  r educ t ion  i n  
f r i n g e  b e n e f i t s  occu r red  18 months p r i o r  t o  submission of 
BAFOs and s u b s e q u e n t l y  were r e s t o r e d ,  we  no te  t h a t  t h e  f i rm  
f a i l e d  t o  d i s c l o s e  t h e s e  f a c t s  i n  i t s  BAFO where it s imply  
s a i d  t h a t  c o s t  r e d u c t i o n s  were p o s s i b l e  i n  p a r t  because of a 
r e d u c t i o n  i n  f r i n g e  b e n e f i t s .  
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b e n e f i t s  program' accounted i n  p a r t  f o r  i t s  " e x c e l l e n t "  r a t e  
of employee r e t e n t i o n .  The  T E R P ' s  h igh r a t i n g  of t h e  
p roposa l  was based p a r t l y  on t h i s  a s s e r t i o n .  I n  i t s  BAFO, 
however, Wheeler s a i d  t h a t  i t  was a b l e  t o  reduce c o s t s  i n  
p a r t  because of a r e d u c t i o n  i n  f r i n g e  b e n e f i t s  and high- 
l i g h t e d  t h i s  r e d u c t i o n  i n  a "summary of changes i n  t h e  Cost 
Proposa l . "  (Emphasis added.)  I n  s h o r t ,  t h e  f i r m ' s  
b e n e f i t s  package o n l y  became a ma t t e r  of concern t o  t h e  Navy 
a s  a r e s u l t  of changes made by Wheeler i n  i t s  BAFO. Under 
these  c i r c u m s t a n c e s ,  we  t h i n k  d i s c u s s i o n s  in t h e  a r e a  of 
f r i n g e  b e n e f i t s  were not r e q u i r e d .  

I n  t h e  a r e a  of s t a f f i n g ,  Wheeler c o r r e c t l y  p o i n t s  o u t  t h a t  
i t s  i n i t i a l  p roposa l  and BAFO e s s e n t i a l l y  were c o n s i s t e n t  
concern ing  t h e  pe rcen tage  of t h e  e f f o r t  t o  be performed by 
suppor t  s t a f f .  Both s t a t e d  t h a t  t h e  s u p p o r t - t o - p r o f e s s i o n a l  
s t a f f  r a t i o  would be  15  p e r c e n t .  While t h e  TERP accepted  
t h i s  r e p r e s e n t a t i o n  and r a t e d  t h e  proposa l  "excel lent"  under 
t h e  s t a f f i n g  c r i t e r i o n ,  t h e  CARP de termined  upon f u r t h e r  
r e v i e w  t h a t  t h e  r a t i n g  should  be reduced t o  "good" because 
t h e  p e r c e n t a g e  of t h e  work t o  be performed by suppor t  s t a f f  
would be much h ighe r  t h a n  1 5  p e r c e n t  i f  a l l  proposed 
r e s e a r c h  a s s i s t a n t s  were c l a s s i f i e d  a s  s u p p o r t  s t a f f .  The  
CARP d i s c u s s e d  t h e  r e s c o r i n g  w i t h  t h e  chairman of t h e  TERP, 
who agreed  t h a t  Wheeler ' s  r e s e a r c h  a s s i s t a n t s  should not  be 
c l a s s i f i e d  a s  p r o f e s s i o n a l s .  W e  do not t h i n k  t h a t  d i s c u s -  
sions were r e q u i r e d  mere ly  because t h e  CARP, a h i g h e r - l e v e l  
p a n e l ,  r e sco red  Wheeler ' s  p roposa l  on t h e  b a s i s  of i t s  
f i n d i n g  t h a t  t h e  s u p p o r t  r a t i o  would be h i g h e r  i n  f a c t  t han  
t h e  r a t i o  t h e  TERP used i n  i t s  e v a l u a t i o n ,  I n  t h i s  r e g a r d ,  
w e  no te  t h a t  Wheeler h a s  no t  argued t h a t  it would have 
changed i t s  p roposa l  i n  any way had t h e  agency reopened 
d i s c u s s i o n s  i n  t h e  a r e a  of  s t a f f i n g .  

R C I  PROTEST 

R C I  has  r a i s e d  e s s e n t i a l l y  two grounds of p r o t e s t . 2 /  - F i r s t ,  

2/ me agency  has  argued t h a t  R C I ' s  p r o t e s t  is unt imely  
because  t h e  f i r m  should  have been aware of  i t s  p r o t e s t  
g rounds  when it rece ived  t h e  agency ' s  l e t t e r  announcing t h e  
proposed award t o  ANADAC. R C I  a r g u e s ,  however, t h a t  i t s  
p r o t e s t  is based on t h e  a g e n c y ' s  p roposa l  t o  award t o  a f i r m  
t h a t  d i d  n o t  have t h e  l owes t  e v a l u a t e d  c o s t ,  and t h a t  w h e n  
i t  r ece ived  t h e  agency ' s  l e t t e r  it d i d  not  know t h a t  ANADAC 
d i d  not  h a v e  t h e  lowes t  e v a l u a t e d  c o s t .  R C I  s a y s  i t  f i r s t  
l e a r n e d  of t h i s  when i t  r e c e i v e d  a copy of t h e  agency ' s  
r e p o r t  i n  response  t o  Wheeler ' s  f i r s t  p r o t e s t .  While i t  i s  
not  e n t i r e l y  c l e a r  t h a t  RCI's p r o t e s t  is  t i m e l y ,  we have 
dec ided  n e v e r t h e l e s s  t o  c o n s i d e r  t h e  p r o t e s t  on t h e  m e r i t s .  
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R C I  n o t e s  t h a t  under 10 U.S.C. S 2 3 0 5 ( b ) ( 4 ) ( A ) ( i i )  (Supp. IV 
19861, an agency may award a c o n t r a c t  based on compe t i t i ve  
p r o p o s a l s  w i thou t  conduct ing  d i s c u s s i o n s  o n l y  i f  s u c h  an 
award would r e s u l t  i n  t h e  lowes t  o v e r a l l  c o s t  t o  t h e  
government. R C I  p o i n t s  o u t  t h a t  d i s c u s s i o n s  were r equ i r ed  
h e r e  because an award t o  ANADAC w i l l  no t  r e s u l t  i n  t h e  
lowes t  o v e r a l l  c o s t .  R C I  c o n t e n d s ,  however, t h a t  t h e  Navy 
has no t  complied w i t h  t h e  requi rement  t o  conduct  d i s c u s s i o n s  
because,  f o l l o w i n g  t h e  e v a l u a t i o n  of t h e  i n i t i a l  p r o p o s a l s  
by t h e  new TERP, t h e  agency s i m p l y  sent i d e n t i c a l  l e t t e r s  t o  
each o f f e r o r  r e q u e s t i n g  a BAFO. According t o  R C I ,  t h i s  does  
not  meet t h e  requirement  f o r  meaningful  d i s c u s s i o n s  a s  
contemplated by t h e  s t a t u t e .  F u r t h e r ,  R C I  n o t e s  t h a t  since 
t h e  agency admi ts  t h a t  t h e  f i r m ' s  p r o p o s a l ,  a s  r e v i s e d ,  
con ta ined  weaknesses,  d i s c u s s i o n s  would have a f fo rded  t h e  
f i r m  an o p p o r t u n i t y  t o  make i t s  p roposa l  more c o m p e t i t i v e .  

We reviewed R C I ' s  i n i t i a l  and r e v i s e d  p r o p o s a l s ,  a s  well a s  
t h e  f i n a l  e v a l u a t i o n  r e p o r t s  of both of t h e  t echnica l  review 
p a n e l s .  The  i n i t i a l  TERP s c o r e d  R C I ' s  p roposa l  h i g h l y ,  b u t  
noted t h a t  t h e  p roposa l  c o n t a i n e d  many g e n e r a l  s t a t e m e n t s  
based on R C I ' s  s t a t u s  a s  an i n c u m b e n t  and lacked  s p e c i f i c  
d e t a i l s .  The p a n e l ' s  d i s c u s s i o n  q u e s t i o n s  were d i r e c t e d  a t  
a r e a s  of  t h e  p roposa l  where t h i s  was a concern .  The n e w  
TERP a l s o  r a t e d  t h e  p roposa l  h i g h l y ,  b u t  aga in  noted t h e  
l a c k  of s p e c i f i c s  i n  t h e  p r o p o s a l ,  e v e n  a s  r e v i s e d  by t h e  
BAFO. 

W e  do no t  a g r e e  w i t h  R C I  t h a t  t h e  agency f a i l e d  t o  comply 
w i t h  t h e  s t a t u t o r y  requi rement  t o  hold meaningful d i s c u s -  
sions. T h e  agency i n  f a c t  conducted two rounds of t e c h n i c a l  
d i s c u s s i o n s  w i t h  t h e  o f f e r o r s  p r i o r  t o  de t e rmin ing  t h a t  t h e  
TERP had no t  p r o p e r l y  a p p l i e d  t h e  e v a l u a t i o n  c r i t e r i a  s t a t e d  
i n  t h e  RFP. Although t h e  agency based i t s  r e e v a l u a t i o n  o n l y  
on t h e  i n i t i a l  p r o p o s a l s ,  d i s r e g a r d i n g  t h e  p roposa l  
r e v i s i o n s  s u b m i t t e d  a s  a r e s u l t  of t h e  d i s c u s s i o n s ,  t h e r e  is 
no q u e s t i o n  t h a t  t h e  o f f e r o r s ,  p a r t i c u l a r l y  R C I ,  had t h e  
b e n e f i t  of t h e  t e c h n i c a l  d i s c u s s i o n s  t h e  agency conducted.  
I n  R C I ' s  f i n a l  BAFO, R C I  acknowledged t h a t  t h e  Navy's 
r e e v a l u a t i o n  d i d  not  t a k e  i n t o  c o n s i d e r a t i o n  " t h e  s i g -  
n i f i c a n t  t e c h n i c a l  enhancements R C I  s u b m i t t e d "  a s  p a r t  of 
i ts  f i r s t  and second BAFO; t h e r e f o r e ,  R C I  s t a t e d  i n  i t s  
f i n a l  BAFO t h a t  it had dec ided  " t o  i n c o r p o r a t e  s e l e c t e d  
relevant c o n t e n t  from both  [ i t s ]  p rev ious  t e c h n i c a l  
enhancements.  . . ." I n  s h o r t ,  w e  t h i n k  it  is  c l e a r  t h a t  
t h e  Navy conducted t echn ica l  d i s c u s s i o n s  and t h a t  R C I  had an  
o p p o r t u n i t y  t o ,  and d i d ,  r e v i s e  i t s  p roposa l  a s  a r e s u l t  of 
t h o  se d i scuss ions .  

R C I ' s  second b a s i s  of p r o t e s t  conce rns  t h e  Navy's s e l e c t i o n  
of ANADAC f o r  award e v e n  though t h e  eva lua ted  c o s t  of t h a t  
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f i r m ' s  p roposa l  was almost  $2.7 m i l l i o n  h ighe r  than t h a t  o f  
t h e  lowes t  c o s t  p roposa l .  According t o  R C I ,  t h e  s e l e c t i o n  
of ANADAC was both un reasonab le  and i n c o n s i s t e n t  w i t h  t h e  
t e rms  of t h e  s o l i c i t a t i o n ,  w h i c h  provided f o r  award based on 
t h e  p roposa l  found " t o  be i n  t h e  b e s t  i n t e r e s t s  of t h e  
government,  c o s t  and [ o t h e r ]  f a c t o r s  c o n s i d e r e d . "  

We do not  a g r e e .  I n  a d d i t i o n  t o  t h e  s o l i c i t a t i o n  p rov i s ion  
quoted above, t h e  RFP a l s o  p rov ided :  "Although t h e  
e v a l u a t e d  p robab le  c o s t  t o  t h e  government w i l l  be con- 
s i d e r e d ,  t e c h n i c a l  c a p a b i l i t y  i s  of paramount importance. ' '  
T h e  CARP recommend award t o  ANADAC, d e s p i t e  t h e  h igher  
e v a l u a t e d  c o s t ,  because t h e  f i r m  had submi t ted  a s u p e r i o r  
t e c h n i c a l  p roposa l .  The  s e l e c t i o n  of ANADAC f o r  award t h u s  
was c o n s i s t e n t  w i t h  t h e  announced e v a l u a t i o n  c r i t e r i a .  
F u r t h e r ,  t h e  agency made a d e t e r m i n a t i o n  t h a t  t h e  t e c h n i c a l  
s u p e r i o r i t y  of A N A D A C ' s  p roposa l  outweighed t h e  higher  c o s t ,  
and,  based on our review of t h e  p r o p o s a l s  and t h e  
e v a l u a t i o n s ,  we have no b a s i s  f o r  concluding  t h a t  s u c h  a 
d e t e r m i n a t i o n  was un reasonab le .  See Grey A d v e r t i s i n g ,  I n c . ,  
55 Comp. G e n .  1111 (19761, 76-1 C P D q  325. 

R C I ' s  p r o t e s t  is  d e n i e d .  Our p r i o r  d e n i a l  of Wheeler ' s  
p r o t e s t s  is a f f i r m e d .  

c/ James F. H i n c h m a n  
General  Counsel 
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